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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set forth 
in 37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.1 14. Applicant's submission filed on 1 1-06-08 has been entered. See however 
discussion in paragraph 2. 

Response to Amendment 

2. The amendment filed 1-19-08 is accepted. However, the claims listing still does not 
comply with 37 CFR 1.121 because such does not include a complete listing of the claims in 
order with parentheticals, i.e. does not list claims 9-16 with the parenthetical "cancelled" after 
the listing of claim 8. The next response, if any, must include a claims section in compliance 
with 37 CFR 1.121, i.e. list claims 1-19 with the parenthetical , i.e. "Claims l-19(Cancelled)". 

Specification 
Drawings 

3. The drawings were received on 8-28-08 and another copy was received onl 1-6-08-08. 
These drawings are approved by the Examiner. Note the Advisory Action of 9-26-08. 
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Claim Rejections - 35 USC § 112 

4. Claim 34 is rejected under 35 U.S.C. 1 12, first paragraph, as failing to comply with 
the written description requirement. The claim(s) contains subject matter which was not 
described in the specification in such a way as to reasonably convey to one skilled in the relevant 
art that the inventor(s), at the time the application was filed, had possession of the claimed 
invention. New claim 34 requires the second part initially include a rectangular piece of 
material, wherein triangular portions near corners of the rectangular piece of material have been 
removed and remaining adjacent sides have been stitched together to form the pocket and an 
outer edge of the pocket covered by an elastic strip . While the originally filed specification, e.g., 
Figures 1D-G, teach a pocket which is formed from a rectangular piece of material from which 
triangular corner portions have been removed, the adjacent edges created by such removal arc 
directly stitched toacthcr to form a pocket having an opening whose edge is then covered by an 
elastic strip, this is not what is claimed. If Applicant maintains the claim language the specific 
portion of the original specification which provides support for the entire scope of such claim in 
a single embodiment should be set forth. See also the discussion in subsequent paragraph 5. 

Claim Language Interpretation 

5. No claim terminology has been explicitly defined. Therefore the claim terminology 
will be interpreted according to its usual, e.g., dictionary, definition. It is noted that the language 
of claim 20, lines 7-8 is interpreted to require non-monolithically formed layers. It is further 
noted that such is considered to recite the same structure as previously presented on lines 3-7. 
The terminology "adjacent" as defined by the dictionary is "Close to, lying near". Therefore, it 
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is noted that the terminology "adjacent", absent claiming of specific distances, is considered 
relative. Claim 34 is considered a product by process claims, see MPEP 2113, i.e. "[E]ven 
though product- by-process claims are limited by and defined by the process, determination of 
patentability is based on the product itself. The patentability of a product does not depend on its 
method of production. If the product in the product-by-process claim is the same as or obvious 
from a product of the prior art, the claim is unpatentable even though the prior product was made 
by a different process." In re Thorpe, 777 F.2d 695,698, 227 USPQ 964, 966 (Fed. Cir. 1985) 
(citations omitted). Additionally see the discussion in paragraph 4 supra as well as 2163.06, 1 
and note that claim 34 does not explicitly claim how the remaining sides are stitched to form the 
pocket, e.g. does not require direct stitching of the cut edges formed by cutting the triangular 
portions. Therefore the end product of claim 34 is considered a pocket with sides that have been 
stitched together in some manner and an outer edge having an elastic strip covering it. 



Claim Rejections - 35 USC § 103 

6. The text of those sections of Title 35, U.S. Code not included in this action can be 
found in a prior Office action. 

7. Claims 20-21, 24-27 and 29-31 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Bernard '983 in view of Wyant '065 and Siudzinski '649. 

Claims 20 and 21 : See Claim Language Interpretation section supra hereinafter also 
referred to as CLI and Figures 7-9, and note the blow-ups of Figure 9 in Appendix A attached to 
this action, col. 1, line 55-col. 2, line 6, col. 2, lines 14-31 and col. 3, lines 23-43, i.e. the first 
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part/outer layer is the outer layer of 15a, the first part/anchor layer is the inner layer of 15a, the 
stitching is 17. The outer layer and anchor layers are separate fabrics layers, the former shaped 
to conform to a buttock and leg region of the user, see Figures, and the latter having a shape 
conforming to that of the former. The second part/pocketed sling is 53 which includes four sides 
and is detachably coupled to the anchor layer but not directly detachably coupled to the outer 
layer, i.e. only indirectly so coupled, by releasable fasteners which are snap fasteners of two 
portions 5 1, 52 located respectively on the anchor layer and sling, see blow up in Appendix A, 
col. 2, line 7 and col. 3, line 21, elements 20-21 as shown in Figure 2, col. 3, lines 31 and 36-41 
and elements 20a, 21a, 50-5 1 as seen in Figures 7-9. The sling extends from the anchor layer on 
the inner side of the undergarment when the undergarment is worn to form a pocket for retaining 
a fluid absorbent pad, i.e. diaper D, facing inwardly away from the anchor layer. The sling is 
displaced inwardly from corresponding sides toward the center of the anchor layer and inwardly 
from the stitches between the anchor layer and the outer layer at, e.g., 7b, 7c, 8b, and 8c. It is 
noted that the entire periphery/all portions of all four sides of the sling is/are not required to be so 
inwardly displaced from the entire periphery of the anchor layer. However also note the position 
of 3 1 in Figure 3 and the position of 5 1 and 52 in Figures 7-9 with regard to stitching 17. The 
outer layer overlies fasteners on the anchor layer, e.g. 20a, 21a, 50 and/or 52. Claim 20 now 
requires the outer layer completely overlying the releasable fasteners. While the outer layer 
overlies a portion of the fasteners 51, 20a, 21a which are on the inside thereof and fasteners 52 
when the garment is unfastened and overlies completely some fasteners, e.g. 20a, when the 
garment is fastened, see Figure 1, such layer does not appear to completely overlie the fasteners 
on the anchor layer. Claim 21 further requires the fasteners be filamentary fasteners while '983 
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teaches cooperating snap fasteners. However, see '065 at Figure and col. 3, lines 19-23 and '649 
at Figure and col. 6, lines 20-22. To make the cooperating snap fasteners for fastening 
components of an absorbent undergarment together of '983 cooperating filamentary fasteners, 
i.e. VELCRO, instead would be obvious to one of ordinary skill in the art in view of the 
interchangeability as taught by '065 and '649. In so doing the prior art combination also teaches 
fasteners on the anchor layer which are necessarily and inevitably completely overlaid by the 
outer layer. 

Claim 24: The releasable fasteners 51 on the anchor layer are located only "adjacent", see 
CLI, opposite ends of the pocketed sling , i.e. located between but only "adjacent" opposite 
terminal ends, i.e. both lateral and longitudinal, of the sling layer, see Figures 7-9. It is noted 
that extent of the ends relative to overall longitudinal and lateral extent of the sling has not been 
set forth. 

Claim 25: The releasable fasteners on the anchor layer are located between opposite ends 
of the pocketed sling , see discussion of claim 24. 

Claim 26: The anchor layer is attached to the outer layer "adjacent", see CLI, opposite 
ends of the outer layer, see 17 in Figures. 

Claim 27: The pocketed sling is attached to the anchor layer "adjacent" to, see CLI, but 
spaced from the opposite ends of the outer layer where the anchor layer is attached to the outer 
layer, see discussion of claims supra, i.e. the sling is attached inwardly from corresponding sides 
toward the center of the anchor layer and inwardly from the stitches between the anchor layer 
and the outer layer at, e.g., 7b, 7c, 8b, and 8c. Note the position of 3 1 in Figure 3 and the 
position of 51 and 52 in Figures 7-9 with regard to stitching 17. 
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Claim 29: The anchor layer is attached to the outer layer only "adjacent", see CLI, 
peripheral edges of the anchor layer and the outer layer, see discussion of claim 26 supra. 

Claim 30: The anchor layer is attached to the outer layer around the entire periphery of 
the anchor layer, i.e. see stitching 17 in Figure 7. 

Claim 3 1 : The pocketed sling is attached to the anchor layer inwardly from peripheral 
edges of the outer layer, i.e. see discussion of claim 20, i.e. the sling layer is displaced inwardly 
from corresponding sides toward the center of the anchor layer and inwardly from the stitches 
between the anchor layer and the outer layer at, e.g., 7b, 7c, 8b, and 8c. It is noted that the entire 
pcriphcry/all portions of all four sides of the sling layer is/are not required to be so inwardly 
displaced from the entire periphery of the anchor layer. However also note the position of 3 1 in 
Figure 3 and the position of 51 and 52 in Figures 7-9 with regard to stitching 17. 

8. Claims 20, 22, 24-27 and 29-31 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Bernard '983 in view of Siudzinski '649, Thompson '124 and Stevens '598. 

See discussion of claims 20 and 24-27 and 29-3 1 supra. Claim 22 further requires the 
fasteners be snap fasteners. While '983 teaches cooperating snap fasteners it does not teach such 
completely overlaid by the outer layer. However, see '649 at Figure 6 (Note the snap fasteners 
are shown in dotted lines when viewed from the outside) and col. 6, lines 20-22, Thompson '124 
at the Figures (Note again the snap fasteners are shown in dotted lines when viewed from the 
outside) and Stevens '598 at Figures 19A-19C. To make the cooperating snap fasteners for 
fastening components of an absorbent undergarment together of '983 cooperating snap fasteners 
which are completely overlaid by an outer layer instead such as, for example, taught by '649, 
' 1243 and'598 would either be obvious in view of In re Siebentritt , 54 CCPA 1083, i.e. two 
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equivalents are interchangeable for the desired function, express suggestion of desirability not 
needed to render such substitution obvious, i.e. here the equivalents are interchangeable for the 
desired function of cooperative fastening, or be obvious to one of ordinary skill in the art in view 
of the recognition that such would be more aesthetic and/or safer, e.g. can't catch on anything, 
and the desirability of such features in any garment. Note also col. 1, lines 20-22 of '983. In so 
doing, the prior art combination also teaches fasteners on the anchor layer which are necessarily 
and inevitably completely overlaid by the outer layer. 

Claim 34 is rejected under 35 U.S.C. 103(a) as being unpatentable over Bernard '983 in 
view of Wyant '065 and Siudzinski '649 or Bernard '983 in view of Siudzinski '649, 
Thompson ' 124 and Stevens '598 as applied to claim 20 above, and further in view of Alsop 
'604 and Brownlee '422. 

Claim 34, see CLI supra, requires a pocket with sides that have been stitched together in 
some manner and an outer edge having an elastic strip covering it. While "983 teaches a pocket 
with sides that have been stitched together in some manner, see discussion of claims supra and 
stitching in Figure 8, it does not teach an outer edge of the pocket having an elastic strip covering 
it. However, it is well known, see, e.g. '604 and '422, to employ an elastic strip covering some 
surface of a portion of the outer edge, e.g. 3 1 in Figure 6a of '604 or col. 2, lines 41-45 and 
Figures of '422, of an pocket in order to better fit such edge to the wearer promoting better 
liquid/fluid containment or leakage prevention and the desirability of such containment in any 
diaper garment. 
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Response to Arguments 

10. Applicant's remarks have been carefully considered but are either deemed moot in 
that the issue/rejection addressed has not been reraised or deemed not persuasive for the reasons 
set forth supra. Specifically, Applicants remarks are not commensurate in scope with the claim 
language and the teachings of the prior art as set forth supra, i.e. narrower than the claim 
language and/or teachings. It is noted that arguments with regard to prior art combinations 
applied were not presented, only Bernard was argued. Furthermore, any request for interview 
should be made by telephone or in a separate communication clearly identified as such a request. 

Conclusion 

1 1 . Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Karin M. Reichle whose telephone number is (571) 272-4936. 
The examiner can normally be reached on Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tanya Zalukaeva can be reached on (571) 272-1 115. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

/Karin M. Reichle/ 

Primary Examiner, Art Unit 3761 

January 29, 2008 
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